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 With continued tightening of the U.S. economy, many companies are opting to 
reduce their workforce in order to cut costs and stay competitive in these leaner times.   
In addition, the Department of Labor is examining more closely an employer’s good faith 
recruitment of U.S. workers by increasing the overall frequency of PERM audits.  For 
these reasons it becomes even more imperative for the immigration practitioner to include 
a comprehensive, well documented layoff analysis prior to initiating recruitment.  
 
 ETA Form 9089 requires the sponsoring employer to make certain attestations 
regarding its good faith recruitment.  Specifically the form asks, “Has the employer had a 
layoff in the area of intended employment in the occupation involved in this application 
or in a related occupation within the six months immediately preceding the filing of this 
application?”274 The form goes on to inquire, “If yes, were the laid off U.S. workers 
notified and considered for the job opportunity for which certification is sought?”275  
Understanding what constitutes a layoff under the regulations is the first layer of pre-
recruitment layoff analysis for the PERM practitioner.   
 
  The final PERM regulations define a layoff as, “any involuntary separation of 
one or more employees without cause or prejudice.”276  Notably, this definition is quite 
broad.  Thus the termination of even one employee may trigger the PERM layoff 
analysis.  To avoid surprises, the practitioner should elicit the following information from 
the employer prior to initiating PERM recruitment: the timing of prior layoffs or future 
scheduled layoffs, how the termination was described to the terminated employee, the 
number of workers laid off, the positions involved, the reasons for the layoffs, the 
location of the layoffs, and whether or not the layoffs are for employees or contractors.  
An employer’s contractors are not considered employees and need not be included in an 
assessment of laid-off U.S. workers.277   
 
 The PERM layoff requirements must be followed if terminated workers were 
advised they were being dismissed due to (but not limited to) a workforce reduction 
effort, a downsizing, a restructuring or a layoff, regardless of how the employer 
characterizes the termination.278 In addition, if the employee was dismissed for cause, but 
no replacement was hired to fill the vacancy, the regulatory requirements may still have 
been triggered.  Lastly, layoffs by the sponsoring employer are generally only 
contemplated.  However by regulation, the Certifying Officer (CO) possesses the 
discretion to direct the employer to make additional recruitment efforts in the event of 
industry wide layoffs.279   
                                                 
274 Form ETA 9089, section I, subsection e, item 26. 
275 Form ETA 9089, section I, subsection e, item 26.A. 
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 If immigration counsel has determined that a layoff has occurred, then the PERM 
layoff regulatory analysis must be completed. The PERM regulations state that, “if there 
has been a layoff by the employer in the area of intended employment within six months 
of filing an application involving the occupation for which certification is sought or in a 
related occupation, the employer must document it has notified and considered all 
potentially qualified laid off (employer applicant) U.S. workers of the job opportunity 
involved in the application and the results of the notification and consideration.”280   
 
 The regulations define “area of intended employment” as all locations in a 
specific standard metropolitan statistical area or any worksites that are within normal 
commuting distance of each other.281 The practitioner should be mindful that the layoff 
provisions include all of the employer’s worksite locations in the area of intended 
employment, not just the site where the layoff occurred. 
 
 Besides geographic location, the practitioner must determine whether or not the 
layoff has occurred in the same or a “related occupation” for which certification is being 
pursued.  A related occupation is defined as one in which the majority of key duties are 
the same as the key duties in the position for which labor certification is being sought.282  
Thus, the employer will need to compare the essential duties of the laid off position to the 
essential duties for the position contemplated for labor certification.   
 
 It is good practice to ask the employer to list the duties of both positions and 
assign a percentage of time spent on each duty.  The employer should also determine 
whether more than 50 percent of the essential duties are common between the two 
positions.  If more than 50 percent of the essential duties are common between the two 
positions, then the laid off position is in the same or a related occupation as the PERM 
position.  Under these circumstances, the individual who was employed in the laid off 
position must be notified and their qualifications considered for the position 
contemplated for labor certification.283      
 
 Once the former worker is notified, he must be considered for the position to 
determine if he could be classified as a qualified U.S. worker for the position.  The 
PERM regulations state that a U.S. worker will be deemed qualified only if the worker, 
by education, training, experience, or a combination thereof, is able to perform in the 
normally accepted manner the duties involved in the occupation as customarily 
performed by other U.S. workers similarly employed or if the worker can acquire the 
skills necessary to perform the duties involved in the occupation during a reasonable 
period of on the job training.284  If the U.S. laid off worker has been determined to be 
qualified, then the only way to lawfully screen the candidate out in order to proceed to 
filing the  PERM application, is to offer him the position.  Assuming there are no other 
reasons preventing filing, if the laid off worker declines the position then the PERM 
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application may be filed.  If he accepts the position, the PERM recruitment at hand 
cannot proceed to filing.  Under these circumstances it may be advisable for the 
practitioner to undertake new recruitment and wait to file the PERM application after 6 
months have elapsed from the date of the layoff. 
  
 Under the layoff regulations, the employer must document its attempt to contact 
and notify the laid-off worker they are considering for the position. In addition, the 
employer must possess evidence they offered the position to those laid-off U.S. 
employees who are able, willing and qualified for the job opportunity and document the 
results of their consideration of such workers.  The regulations are silent as to the manner 
in which notification should occur, but clearly it is good practice to have all contact 
conducted in writing. The PERM practitioner should ensure that notification is 
adequately documented in the PERM audit file prior to filing the ETA 9089.  
 
 In today’s DOL audit climate it is reasonable to expect that if the employer elects 
to undertake PERM recruitment and file a PERM application within the 6 months after a 
layoff, the PERM application will be flagged for audit.  In such an event, the employer 
may be required to present the lawful job related reasons for not hiring U.S. workers laid 
off in a related occupation for the job opportunity for which certification is sought.285 
During the course of an audit or otherwise, the CO in his discretion may either, approve, 
deny, request supplemental information or require supervised recruitment.286

 
Conclusion 
 
 It is prudent for immigration counsel to inquire prior to PERM recruitment 
whether or not there have been any layoffs or if there are any layoffs on the horizon. As a 
practical matter, unless there is some urgency to start a labor certification for a foreign 
national employee immediately, it may be wise to advise the employer to wait to file the 
ETA 9089 until 6 months have elapsed after a layoff.  In this way the employer may 
avoid taking the additional risk of focused DOL scrutiny, as well as the time and expense 
to track down, notify and properly consider all the potentially qualified U.S. workers for 
the position being presented for labor certification.  
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